Global Corruption Report 2007
Executive summary: key judicial corruption problems

Corruption is undermining justice in many partste world, denying victims and the
accused the basic human right to a fair and imgddrtal. This is the critical
conclusion of TI'sGlobal Corruption Report 2007.

It is difficult to overstate the negative impactaotorrupt judiciary: it erodes the
ability of the international community to tackl@msnational crime and terrorism; it
diminishes trade, economic growth and human dewednp; and, most importantly, it
denies citizens impartial settlement of dispute weighbours or the authorities.
When the latter occurs, corrupt judiciaries fraetand divide communities by
keeping alive the sense of injury created by urtpesttment and mediation. Judicial
systems debased by bribery undermine confidengevarnance by facilitating
corruption across all sectors of government, stgrit the helm of power. In so doing
they send a blunt message to the people: in thistopcorruption is tolerated.

Defining judicial corruption

Tl defines corruption as ‘the abuse of entrustestgrdor private gain’. This means
both financial or material gain and non-materiahgauch as the furtherance of
political or professional ambitions. Judicial cgation includes any inappropriate
influence on the impartiality of the judicial pr@seby any actor within the court
system.

For example, a judge may allow or exclude evidemitie the aim of justifying the
acquittal of a guilty defendant of high political gocial status. Judges or court staff
may manipulate court dates to favour one partynotteer. In countries where there
are no verbatim transcripts, judges may inaccwai@nmarise court proceedings or
distort witness testimony before delivering a vetrthat has been purchased by one
of the parties in the case. Junior court persomagl ‘lose’ a file — for a price.

Other parts of the justice system may influencécjaticorruption. Criminal cases can
be corrupted before they reach the courts if pahoeper with evidence that supports
a criminal indictment, or prosecutors fail to apphjiform criteria to evidence
generated by the police. In countries where thegmation has a monopoly on
bringing prosecutions before the courts, a corpupsecutor can effectively block off
any avenue for legal redress.

Judicial corruption includes the misuse of the eequublic funds that most
governments are willing to allocate to justice, evhis rarely a high priority in
political terms. For example, judges may hire fgmilembers to staff their courts or
offices, and manipulate contracts for court buigdimnd equipment. Judicial
corruption extends from pre-trial activities thréwtpe trial proceedings and
settlement to the ultimate enforcement of decislpnsourt bailiffs.

The appeals process, ostensibly an important avienuedress in cases of faulty
verdicts, presents further opportunities for jualiciorruption. When dominant

political forces control the appointment of seniatges, the concept of appealing to a
less partial authority may be no more than a mirggen when appointments are



appropriate, the effectiveness of the appeals peosedented if the screening of
requests for hearings is not transparent, or wheibacklog of cases means years
spent waiting to be heard. Appeals tend to favberparty with the deepest pockets,
meaning that a party with limited resources, bigiggtimate complaint, may not be
able to pursue their case beyond the first instance

The scope of judicial corruption

An important distinction exists between judiciab®ms that are relatively free of
corruption and those that suffer from systemic rpalation. Indicators of judicial
corruption map neatly onto broader measures ofiption: judiciaries that suffer
from systemic corruption are generally found inistes where corruption is rampant
across the public sector. There is also a corogldietween levels of judicial
corruption and levels of economic growth sincedkpectation that contracts will be
honoured and disputes resolved fairly is vitalneeistors, and underpins sound
business development and growth. An independeninapalrtial judiciary has
important consequences for trade, investment avaohdial markets, as countries as
diverse as China and Nigeria have learned.

The goals of corrupt behaviour in the judicial seatary. Some corruption distorts

the judicial process to produce an unjust outcdBog there are many more people
who bribe to navigate or hasten the judicial predesvards what may well be a just
outcome. Ultimately neither is acceptable sincevibgm in each case is the court
user. In the worst judicial environments, howebath are tolerated activities, and are
even encouraged by those who work around the cows#h TI’sGlobal Corruption
Barometer 2006 polled 59,661 people in 62 countriemd found that in one third of
these countries more than 10 per cent of resposddmt had interacted with the
judicial system claimed that they or a member efrthousehold had paid a bribe to
obtain a ‘fair’ outcome in a judicial case.

Types of judicial corruption

There are two types of corruption that most affediciaries: political interference in
judicial processes by either the executive or lagige branches of government, and
bribery.

A. Palitical interference in judicial processes

A dispiriting finding of this volume is that despiseveral decades of reform efforts
and international instruments protecting judicralependence, judges and court
personnel around the world continue to face pressurule in favour of powerful
political or economic entities, rather than accogdio the law. Backsliding on
international standards is evident in some countP®litical powers have increased
their influence over the judiciary, for instanae Russia and Argentina.

! For more on this survey, including a list of caied included in it, please see the research articl
page 11.



A pliable judiciary provides ‘legal’ protection tbose in power for dubious or illegal
strategies such as embezzlement, nepotism, crovatipations or political decisions
that might otherwise encounter resistance in thislure or from the media. In
November 2006, for example, an Argentine judge ayed by former president
Carlos Menem ruled that excess campaign expendihy¢he ruling party had not
violated the 2002 campaign financing law becausggsavere not responsible for
financing of which ‘they were unaware.’

Political interference comes about by threat, irdation and simple bribery of
judges, but also by the manipulation of judicigbamtments, salaries and conditions
of service. In Algeria judges who are thought ‘toalependent are penalised and
transferred to distant locations. In Kenya judgeseipressured to step down without
being informed of the allegations against themnmati-corruption campaign that
was widely seen as politically expedient. Judgesgieed as problematic by the
powerful can be reassigned from sensitive positartsave control of sensitive cases
transferred to more pliable judges. This was adated in Peru by former president
Alberto Fujimori and which also occurs in Sri Lanka

Key to preventing this type of corruption are cansibnal and legal mechanisms that
shield judges from sudden dismissal or transfehauit the benefit of an impartial
inquiry. This protection goes much of the way todvansuring that courts, judges and
their judgments are independent of outside inflesnc

But it can be equally problematic if judges arenpiéied to shelter behind outdated
immunity provisions, draconian contempt laws onard of collegiality, as in
Turkey, Pakistan and Nepal respectively. Whatdslired is a careful balance of
independence and accountability, and much morsperency than most
governments or judiciaries have been willing tosaduce.

Judicial independence is founded on public configeifhe perceived integrity of the
institution is of particular importance, since ftderpins trust in the institution. Until
recently, the head of the British judiciary was sitaneously speaker of the UK upper
house of parliament and a member of the executiigsh presented problems of
conflict of interest. In the United States, judi@ections are marred by concerns that
donations to judges’ election campaigns will inally influence judicial decision
making.

Judicial and political corruption are mutually reircing. Where the justice system is
corrupt, sanctions on people who use bribes amathto suborn politicians are
unlikely to be enforced. The ramifications of tdigamic are deep as they deter more
honest and unfettered candidates from enteringaregding in politics or public
service.

B. Bribery

Bribery can occur at every point of interactiorthe judicial system: court officials
may extort money for work they should do anywawars may charge additional
‘fees’ to expedite or delay cases, or to direartk to judges known to take bribes for
favourable decisions. For their part, judges magptbribes to delay or accelerate
cases, accept or deny appeals, influence otheegudigsimply decide a case in a



certain way. Studies in this volume from India &ahgladesh detail how lengthy
adjournments force people to pay bribes to spedtieipcases.

When defendants or litigants already have a lowiopiof the honesty of judges and
the judicial process, they are far more likelyegsart to bribing court officials,
lawyers and judges to achieve their ends.

It is important to remember that formal judiciarteendle only a fraction of disputes
in the developing world; traditional legal systeanstate-run administrative justice
processes account for an estimated 90 per cemtrelagal cases in many parts of the
globe. Most research on customary systems has emsphlaheir importance as the
only alternative to the sluggish, costly and graftten government processes, but
they also contain elements of corruption and oftiens of bias’ For instance in
Bangladesh fees are extorted from complainantsdays’ who claim to be able to
sway the decisions ofshalish panel of local figures called to resolve community
disputes and impose sanctions on them. Furthermmmgen are unlikely to have
equal access to justice in a customary contexiknanplays their human and
economic rights.

Tackling judicial corruption

Our review of 32 countries illustrates that judicarruption takes many forms and is
influenced by many factors, whether legal, so@altural, economic or political.
Beneath these apparent complexities lie commoeslitiat point the way forward to
reform. The problems most commonly identified ia tountry studies are:

1. Judicial appointmentsFailure to appoint judges on merit can lead to the
selection of pliant, corruptible judges

2. Terms and conditionsPoor salaries and insecure working conditions,
including unfair processes for promotion and transds well as a lack of
continuous training for judges, lead to judges atir court personnel being
vulnerable to bribery

3. Accountability and disciplineUnfair or ineffective processes for the
discipline and removal of corrupt judges can ofead to the removal of
independent judges for reasons of political expexlie

4. Transparency Opaque court processes prevent the media andsomiigty
from monitoring court activity and exposing judict@rruption.

These points have been conspicuously absent framy judicial reform programmes
over the past two decades, which have tended tsfoo court administration and
capacity building, ignoring problems related toigia independence and
accountability. Much money has been spent traijudges without addressing
expectations and incentives for judges to act witigrity. Money has also been
spent automating the courts or otherwise tryingettuce court workloads and
streamline case management which, if unaccompdyi@ncreased accountability,
risks making corrupt courts more efficiently corrup Central and Eastern Europe,
failure to take full account of the societal confgparticularly in countries where

2 OECD/DAC Network on Conflict, Peace and Developt@o-operation, Enhancing the Delivery of
Justice and Security in Fragile States, August 2806



informal networks allow people to circumvent formadicial processes, has rendered
virtually meaningless some very sophisticated ckang formal institutions.

Recommendations

The following recommendations reflect best praciicpreventing corruption in
judicial systems and encapsulate the conclusicasrdfrom the analysis made
throughout this volume. They address the four keplem areas identified above:
judicial appointments, terms and conditions, actalifity and discipline, and
transparency.

Judicial appointments

1.

Independent judicial appointments bodyAn objective and transparent
process for the appointment of judges ensuretilgtthe highest quality
candidates are selected, and that they do noinf@éelbted to the particular
politician or senior judge who appointed them. A heart of the process is an
appointments body acting independently of the etkezand the legislature,
whose members have been appointed in an objectt/&r@ansparent process.
Representatives from the executive and legisldtraaches should not form a
majority on the appointments body.

Merit-based judicial appointments Election criteria should be clear and well
publicised, allowing candidates, selectors andrstteehave a clear
understanding of where the bar for selection kasididates should be
required to demonstrate a record of competencenaegrity.

Civil society patrticipation Civil society groups, including professional
associations linked to judicial activities, shobklconsulted on the merits of
candidates.

Terms and conditions

4.

Judicial salariesSalaries must be commensurate with judges’ position
experience, performance and professional developfoethe entirety of their
tenure; fair pensions should be provided on retam@m

Judicial protections Laws should safeguard judicial salaries and working
conditions so that they cannot be manipulated byetecutive and the
legislature to punish independent judges and/oaréwhose who rule in
favour of government.

Judicial transfers Objective criteria that determine the assignmenuadges
to particular court locations ensure that indepahde non-corrupted judges
are not punished by being dispatched to remotediations. Judges should
not be assigned to a court in an area where they tlase ties or loyalties
with local politicians.

Case assignment and judicial manageme@ase assignment that is based on
clear and objective criteria, administered by jugdged regularly assessed
protects against the allocation of cases to pragowent or pro-business
judges.

% These recommendations draw on a more extenstyéhks T Checklist for Maintaining Integrity
and Preventing Corruption in Judicial Systems’,alhivas drafted by Kyela Leakey with input from a
number of senior judges and other experts fromratdlie world. These are available from TI.



8. Access to information and trainingJudges must have easy access to
legislation, cases and court procedures, and redeitial training prior to or
upon appointment, as well as continuing trainimguighout their careers. This
includes training in legal analysis, the explamatd decisions, judgment
writing and case management, as well as ethicabatiecorruption training.

9. Security of tenure Security of tenure for judges should be guaranteed
around 10 years, not subject to renewal, sincegsidgnd to tailor their
judgments and conduct towards the end of the teramiicipation of renewal.

Accountability and discipline

10.Immunity Limited immunity for actions relating to judiciautes allows
judges to make decisions free from fear of civit;smmunity does not apply
in corruption or other criminal cases.

11. Disciplinary procedures Disciplinary rules ensure that the judiciary oasri
out initial rigorous investigation of all allegatis. An independent body must
investigate complaints against judges and giveoresafor its decisions.

12. Transparent and fair removal processStrict and exacting standards apply to
the removal of a judge. Removal mechanisms forgsdgust be clear,
transparent and fair, and reasons need to be fgvelecisions. If there is a
finding of corruption, a judge is liable to prosgoun.

13.Due process and appellate reviews judge has the right to a fair hearing,
legal representation and an appeal in any diseplimatter.

14.Code of conductA code of judicial conduct provides a guide and soe@ of
judicial conduct, and should be developed and implged by the judiciary.
Breaches must be investigated and sanctioned idi@gl body.

15. Whistleblower policy A confidential and rigorous formal complaints
procedure is vital so that lawyers, court userss@cutors, police, media and
civil society can report suspected or actual breadf the code of conduct, or
corruption by judges, court administrators or lamgye

16. Strong and independent judges’ associatioAn independent judges’
association should represent its members in atactions with the state and
its offices. It should be an elected body; accésstall judges; support
individual judges on ethical matters; and providmge point of reference for
judges who fear they may have been compromised.

Transparency

17.Transparent organisation The judiciary must publish annual reports of its
activities and spending, and provide the publidqiwéiable information about
its governance and organisation.

18. Transparent work The public needs reliable access to informatiota@ng
to laws, proposed changes in legislation, courtg@dares, judgments, judicial
vacancies, recruitment criteria, judicial selectwocedures and reasons for
judicial appointments.

19. Transparent prosecution serviceThe prosecution must conduct judicial
proceedings in public (with limited exceptions, &tample concerning
children); publish reasons for decisions; and peedaublicly accessible
prosecution guidelines to direct and assist detisiakers during the conduct
of prosecutions.

20. Judicial asset disclosurgdudges should make periodic asset disclosures
especially where other public officials are reqdite do so.



21. Judicial conflicts of interest disclosureJudges must declare conflicts of
interest as soon as they become apparent and liiggnamselves when they
are (or might appear to be) biased or prejudicecids a party to a case;
when they have previously served as lawyers ormahteitnesses in the case;
or if they have an economic interest in the outcome

22.Widely publicised due process right$-ormal judicial institutional
mechanisms ensure that parties using the courtegatty advised on the
nature, scale and scope of their rights and praeschefore, during and after
court proceedings.

23.Freedom of expressiordournalists must be able to comment fairly on legal
proceedings and report suspected or actual coorupti bias. Laws that
criminalise defamation or give judges discretiomweard crippling
compensation in libel cases inhibit the media frowestigating and reporting
suspected criminality, and should be reformed.

24. Quality of commentary Journalists and editors should be better trained in
reporting what happens in courts and in preseriggl issues to the general
public in an understandable form. Academics shbeléncouraged to
comment on court judgments in legal journals, ifindhe media.

25. Civil society engagement, research, monitoring angeporting Civil society
organisations can contribute to understandingdbigas related to judicial
corruption by monitoring the incidence of corruptias well as potential
indicators of corruption, such as delays and thaityuof decisions.

26.Donor integrity and transparency Judicial reform programmes should
address the problem of judicial corruption. Donsltsuld share knowledge of
diagnostics, evaluation of court processes andiefity; and engage openly
with partner countries.

These recommendations complement a number of attenal standards on judicial
integrity and independence, as well as various taang and reporting models that
have been developed by NGOs and governmentalemntithey highlight a gap in the
international legal framework on judicial accounlifomechanisms. Tl draws
particular attention to the Bangalore Principleswadicial Conduct, a code for judges
that has been adopted by a number of nationaliprdés and was endorsed by the
UN Economic and Social Council in 2006. The Bangalrinciples go some way
towards filling this gap, though they remain volamyt In addition, the UN Basic
Principles on the Independence of the Judiciaryishioe reviewed in the light of
widespread concern that has emerged in the laatidemver the need for greater
judicial accountability.

There is no magic set of structures and practiwaiswill reduce corruption in all
situations. The country reports in part two of tdume highlight the wide variety of
recommendations for judicial reform that are cotispecific and therefore not
applicable in a general way. Differing situationaymmequire measures that would not
be helpful elsewhere. Nevertheless, the recommiemsdaserve as a guide for reform
efforts to promote judicial independence and actahility, and encourage more
effective, efficient and fair enforcement. As tiidume demonstrates, multi-faceted,
holistic reform of the judiciary is a crucial stepward enhancing justice and curbing
the corruption that degrades legal systems ang fivies the world over.



