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Defendant Ambassador Shavendra Silva respectfully submits this Reply in further
support of his Motion to Dismiss pursuant to 22 U.S.C. § 254d."

PRELIMINARY STATEMENT

While admitting that "Defendant Silva is appointed as a diplomat to the United Nations"
(Pl. Mem. at 5), and thus conceding that "the issue before this Court is whether Defendant Silva
is entitled to diplomatic immunity" (id at 2), Plaintiffs' arguments reveal a fundamental
misconception of the nature of diplomatic immunity. In seeking to deny Ambassador Silva's
immunity from suit, Plaintiffs disregard the plain terms of three treaties — the Vienna Convention,
the CPIUN, and the United Nations Headquarters Agreement — and over a century of federal case
law, not to mention recent official statements by the United States Government, emphatically
indicating that, with very limited exceptions (none of which are applicable here), a diplomat is
not subject to the civil jurisdiction of the courts of a foreign/receiving state.? Indeed, Plaintiffs
fail to identify a single United States case in support of their position.

Under Article 31 of the Vienna Convention, accredited diplomats enjoy "complete”
immunity from civil suit, subject only to three narrow exceptions (none of which are alleged to

apply here).3 Despite Plaintiffs' conclusory claims, there is no federal statute or past case that

! The Reply refers to Defendant's Initial Submission dated October 14, 2011 ("Initial
Mem.") and to Plaintiffs' November 8, 2011 Memorandum of Law in Opposition ("Pl, Mem.")
Capitalized terms used herein are as used in the Initial Submission.

2 See, e.g., William Barnes, Special Assistant to the Direction of the Historical Office,
Department of State, Diplomatic Immunity from Local Jurisdiction: Its Historical Development
Under International Law and Application in United States Practice, Dep't St. Bull., Aug. 1, 1960,
at 173 ("[Diplomatic immunity] may be traced back to the usages and customs of the earliest
peoples of whom we have knowledge through written record") (Exhibit A hereto).

3 "A diplomatic agent enjoys complete immunity . . . from civil and administrative process
[ ] subject to exceptions. He does not enjoy immunity from actions relating to private

immovable property when he is involved, in his private capacity, in an issue of succession to
{cont'd)
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strips a current diplomat of civil immunity in the United States simply because the lawsuit relates
to events pre-dating his/her appointment. Such an exception would undermine a key rationale
for diplomatic immunity — i.e., to allow diplomats to perform their duties in foreign countries
without fear of judicial interference. To quote the renowned United States Secretary of State
Elihu Root, "the reason of the immunity of diplomatic agents is clear, namely: that Governments
may not be hampered in their foreign relations by the arrest or forcible prevention of the exercise
of duty in the person of a governmental agent or representative.” Quoted in 4 G. Hackworth,
Digest of International Law 513 (1942); see also United States Diplomatic and Consular Staff in
Tehran (U.S. v. Iran), Judgment, 1980 1.C.J. 3, 25 (May 24) ("Tehran Hostages") ("[t]he Vienna
Conventions, which codify the law of diplomatic and consular relations, state principles and
rules essential for the maintenance of peaceful relations between States and accepted throughout
the world by nations of all creeds, cultures and political complexions").*

Lacking legal authority, Plaintiffs make glib generalizations, claiming that diplomatic

immunity allows defendants to escape liability for what they deem serious wrongs (Pl. Mem. at 1)

(cont'd from previous page)

such property, or from actions relating to professional or commercial activity outside his official
functions." Restatement (Third) of Foreign Relations Law § 464 (1987) (citing Vienna
Convention, art. 31). As noted, none of these exceptions apply.

4 Despite Plaintiffs' claims to the contrary (Pl. Mem. at 5), the fact that Ambassador Silva
is appointed as a diplomat to the United Nations, and not to the United States is irrelevant to the
question of whether he has diplomatic immunity. See, e.g., Tachiona v. United States, 386 F.3d
205, 216 (2d Cir. 2004) (diplomatic representatives of Zimbabwe mission to the UN were
entitled to immunity); Barnes, supra, at 180 ("Section 15 of the [United Nations] [H]eadquarters
[Algreement . . . provides that the principal resident representatives of member states to the
United Nations, and such resident members of their staffs as may be agreed upon between the
Secretary-General of the United Nations, the Government of the United States, and the
government of the member state concerned, shall be entitled in the United States to the same
privileges and immunities as the United States accords to diplomatic officers accredited to it.
Those representatives and their staff members, as agreed upon, are in the same position as the
diplomatic officers [accredited to the United States]"); see also id (noting that diplomats
accredited to the United States possess immunity under 22 U.S.C. §§ 252, 253, and 254).
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— thus laying bare a fundamental misunderstanding of diplomatic immunity. "Diplomatic
immunity is not immunity from legal liability but immunity from suit." Empson v. Smith [1966]
1 Q.B. 426, 438 (Eng. Ct. App.) (Diplock, L.J.). Indeed, as set forth in Article 31(4) of the
Vienna Convention, "[t]he immunity of the diplomatic agent from the jurisdiction of the
receiving State does not exempt him from the jurisdiction of the sending state." Thus, the
dismissal of this case is jurisdictional; it does not represent a determination on liability.

In the same vein, Plaintiffs are wrong to claim that the grant of immunity here would
violate preemptory norms of international law (known as jus cogens). (Pl. Mem. at 14-17.) As
the United States Government has explained repeatedly, international law does not recognize a
Jus cogens exception to diplomatic immunity. See, e.g., Sabbithi v. Al Saleh, 605 F. Supp. 2d
122,129 (D.D.C. 2009). Ambassador Silva is thus entitled to dismissal with prejudice.’

ARGUMENT

L
PLAINTIFFS' NARROW CONSTRUCTION OF ARTICLE 31
OF THE VIENNA CONVENTION IS CONTRARY TO ALL AUTHORITY

A. The Second Circuit Has Construed Diplomatic Immunity as Absolute

The Second Circuit has described the civil immunity afforded to currently serving

diplomats under Article 31 of the Vienna Convention as "absolute." Brzak v. United Nations,
597 F.3d 107, 113 (2d Cir. 2010) (under Article 31, "current diplomatic envoys enjoy absolute
immunity from civil and criminal process" (emphasis added)), cert. denied, 131 S. Ct. 151 (2010).
Plaintiffs' claim that Brzak's statement is "dicta" is incorrect; in any event there are numerous

other cases to this effect. See, e.g., Tachiona, 386 F.3d at 216; Baoanan v. Baja, 627 F. Supp. 2d

5 Consistent with Ambassador Silva's diplomatic immunity, this Reply has not attempted to

address the merits of Plaintiffs' claims. We reserve the right to demonstrate that even if there
were a jus cogens exception (which there is not), the Complaint does not disclose any basis for
inferring a jus cogens violation or indeed any cognizable claim.
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155, 160-61 (S.D.N.Y. 2009) ("Under the [Vienna Convention], a current diplomatic agent
enjoys near-absolute immunity from civil jurisdiction.") (emphasis added).

Tachiona is particularly instructive. In that case, plaintiffs served Zimbabwe President
Robert Mugabe and his foreign minister with a complaint alleging breaches of the Alien Tort
Claims Act, the Torture Victim Protection Act, and international human rights norms. At the
time of service, these defendants were accredited to attend the United Nations as representatives
of Zimbabwe, and thus were diplomatically accredited. See Tachiona v. Mugabe, 169 F. Supp.
2d 259 (8.D.N.Y. 2001), aff'd in part, rev'd in part, 386 F.3d 205 (2d Cir. 2004). The United
States, whose views are entitled to deference,’ filed a Suggestion of Immunity in that case in
which it stated "Article 31(1) of the Vienna Convention provides that diplomatic agents enjoy
comprehensive immunity from civil jurisdiction, again subject to narrow exceptions not
applicable here [and] . . . [t]he Diplomatic Relations Act, 22 U.S.C. § 254a et. seq. provides that
an action against an individual who is entitled to immunity shall be dismissed where immunity is
established 'upon motion or suggestion by or on behalf of the individual." United States
Suggestion of Immunity in Tachiona at 7-8, § 7 (Exhibit B hereto) (quoting 22 U.S.C. § 254d).
Affirming the district court's dismissal of these claims on diplomatic immunity grounds, the

Second Circuit held that the Vienna Convention "[w]ith limited exceptions [as set out in Article

6 The Second Circuit has held that "[r]espect is ordinarily due the reasonable views of the

Executive Branch." Tachiona, 386 F.3d at 216 (quoting EI Al Israel Airlines, Ltd. v. Tsui Yuan
Tseng, 525 U.S. 155, 168 (1999)) (citing Sumitomo Shoji Am., Inc. v. Avagliano, 457 U.S. 176,
184-85 (1982) ("Although not conclusive, the meaning attributed to treaty provisions by the
Government agencies charged with their negotiation and enforcement is entitled to great
weight.")). Deference is particularly appropriate in the realm of diplomatic relations, where the
Executive bears a responsibility for ensuring the protection of U.S. emissaries serving overseas.

4
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31(1)] . . . broadly immunizes diplomatic representatives from the civil jurisdiction of the United
States courts." Tachiona, 386 F.3d at 215.

Tachiona also squarely holds that diplomats accredited to the United Nations enjoy the
same immunities as diplomats accredited to the United States. In Tachiona, the Second Circuit
specifically addresed Article 11(g) of the CPIUN - the treaty provision that expressly extends
diplomatic immunity to the representatives of United Nations members. Upholding "an
interpretation of section 11(g) that would accord the full protection of Article 31 of the Vienna
Convention to temporary U.N. representatives," id. at 217, the Second Circuit held that Article
11(g) conferred "more than just 'functional’ immunity," and instead should be afforded a "broad”
interpretation. /d. at 218-19. It noted that this interpretation was supported by the legislative

history as well as the practice of the United Nations itself. Id.

B. The United States' Official Construction of Article 31 Supports Dismissal

Plaintiffs argue that Article 31 of the Vienna Convention only "provides Defendant Silva
with immunity only for official acts and certain non-function activity that he commits during his
mission.” (Pl. Mem. at 12.) There is no case that supports this view, which is contrary to the
Second Circuit's holdings in Brzak and Tachiona cited above. Moreover, the United States
Government, whose views are entitled to deference, itself has rejected this narrow interpretation

of Article 31. Submitting its views in the Sabbithi case,? the United States Government stated

7 The Second Circuit's interpretation of Article 31 of the Vienna Convention and Article
I1(g) of the CPIUN is consistent with the Vienna Convention on the Law of Treaties ("VCLT")
under which "[a] treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object and
purpose." VCLT art. 31(a), May 23, 1969, 1155 UN.T.S. 311.

8 Sabbithi involved a claim brought by domestic servants against their former employers, a

Kuwaiti diplomat and his wife who resided in the United States. The plaintiffs alleged violations
{cont'd}
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that "[t]he Vienna Convention's recognition of the immunity accorded to a diplomat and his
family codifies a principle that has long been an integral component of customary international
law, and that played an important role in the nation's conduct during and after the time the
Constitution was created." United States Statement of Interest in Sabbithi v. Al Saleh at 5,
("Sabbithi Statement") (Exhibit C hereto). The United States explained that "[u]nder Article
31... adiplomatic agent is entitled to immunity from the civil jurisdiction of the receiving State
[subject to the three narrow exceptions set out in Article 31]." Sabbithi Statement at 4.

It bears emphasis that diplomatic immunity has been a cornerstone of United States law
from this country's very beginnings, and as a result, the United States historically has "supported
the absolute view of diplomatic immunity." Thomas Pecoraro, Diplomatic Immunity:
Application of the Restrictive Theory of Diplomatic Immunity, 29 Harv. Int'l L.J. 533, 534, (1988)
(attached hereto as Exhibit D). "[R]ecognizing diplomatic immunity as essential to international
discourse, [the United States] codified and expanded upon the existing common law when the
First Congress passed the Act of April 30, 1790 . . . which stated that diplomatic immunity is
virtually absolute." Robert A. Wilson, Diplomatic Immunity from Criminal Jurisdiction:
Essential to Effective International Relations, 7 Loy. L.A. Int'l & Comp. L.J. 113, 119 (1984}
(attached hereto as Exhibit E). Accordingly, "[u]nder the 1790 Statute, the victim of a diplomat's
civil or criminal wrong was unable to obtain legal relief in the United States.” /d at 121.

Thus, "the prevailing interpretation of international law and the one which has been
followed in American practice is that complete immunity from civil process should be granted

under all circumstances." Barnes, supra, at 178-79; see also Sabbithi Statement at 6

{conl'd from previous page)
of the Thirteenth Amendment, the Trafficking Victims Protection Act, the Fair Labor Standards
Act, and common law tort and contract law,
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("Jurisdictional immunities ensure the ability of diplomats to function effectively by insulating
them from the disruptions that would accompany litigation in such an environment. This
protection was regarded as so important that for almost two centuries the United States accorded
diplomats complete immunity. When the United States became a party to the Vienna
Convention, it recognized the small number of limited exceptions to diplomatic immunity
provided for in the treaty . . . ." (citation omitted)).

The United States' position is consistent with its submissions before the International
Court of Justice ("ICJ") in the main international case dealing with diplomatic immunity, the
1980 decision in the Tehran Hostages case, as well as the ICJ's holdings. Indeed, in that case,
seeking to justify its improper seizure of U.S. diplomatic personnel (a particularly brazen
violation of diplomatic immunity), Iran claimed that these personnel were responsible for
espionage. Tehran Hostages at 38 § 81. Firmly rejecting this plea, the ICJ held that there would
be a "grave breach" of Article 31(1) of the Vienna Convention if any diplomat was put on trial
for alleged espionage. See id at 37 4 79. It added that if a receiving state has bona fide concerns
over the conduct of any diplomat, the Vienna Convention, as a "self-contained" regime, contains
its own remedies, including the right to expel diplomats as persona non grata. Id. at 40,  86.
This, the ICJ made clear is the maximum (and sole) remedy against diplomats who incur the
displeasure of the local receiving state. A fortiori, this holding indicates that Article 31
immunity cannot and should not be lifted, merely because a plaintiff files a lawsuit accusing a

diplomat of civil Wrongdoing.9

9 While Tehran Hostages is an extreme and egregious example of diplomatic immunity

being violated, it does not take too much imagination to conceive of the kind of civil lawsuits
that some foreign plaintiffs would feel entitled to bring against current United States diplomats in
overseas courts if Article 31 of the Vienna Convention were construed in the narrow manner
urged by Plaintiffs.
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IL.
THERE 1S NO JUS COGENS EXCEPTION TQ DIPLOMATIC IMMUNITY

Without any relevant supporting authority,' Plaintiffs claim that this case involves so-
called "jus cogens" violations, which, they claim, means that the Vienna Convention is
overridden. "Jus cogen norms are peremptory norms of international law which enjoy the
highest status in international law and prevail over both customary international law and
treaties." Sabbithi, 605 F. Supp. 2d at 129. Plaintiffs argue that international law, and in
particular, the law of jus cogens "precludes Defendant Silva from invoking diplomatic privileges
that are based merely on reciprocity and mutual benefit." (Pl. Mem. at 3.) This is a repeat of
arguments made in Sabbithi, where plaintiffs argued that the defendants' alleged "human
trafficking conduct violated jus cogen norms, and as such defendants diplomatic immunity
pursuant to the Vienna Convention should be denied." Sabbithi, 605 F. Supp. 2d at 129. The
United States stated in that case:

In the view of the United States, there is no jus cogens exception to diplomatic
immunity. Assuming treaty provisions must comply with jus cogens norms, just
as they must adhere to constitutional limitations, there is no conflict between the
Vienna Convention and jus cogens norms, as nothing in the Vienna Convention
authorizes any practice that violates any such norm. Cf Hazel Fox, The Law of
State Immunity 525 (2002) ("State immunity is a procedural rule going to the
jurisdiction of a national court. It does not go to substantive law; it does not
contradict a prohibition contained in a jus cogens norm but merely diverts any
breach of it to a different method of settlement."). Further, diplomatic immunity is
itself a fundamental principle of international law . . . and there is no evidence
that the international community has come to recognize a jus cogens exception to
diplomatic immunity. See Jones v. Ministry of Interior, [2006] UKHL 26, q 27
(U.K. House of Lords 2006) (finding "no evidence that states have recognised or
given effect to an international law obligation to exercise universal jurisdiction
over claims arising from alleged breaches of peremptory norms"). Indeed, we [are]

10 The Plaintiffs cite a non-U.S. case, Ferrini v. Federal Republic of Germany, in support of

their argument. (Pl. Mem. at 4.) The United States Government's view on the case is as follows:
"We are aware of one foreign court that has recognized a jus cogens exception in the state
immunity context, but that decision has not been followed by other jurisdictions and, in fact, has
been forcefully criticized.” Sabbithi Statement at 22 n.15.



Case 1:11-cv-06675-JPO Document 8 Filed 11/17/11 Page 13 of 102

not aware of any United States court that has recognized a jus cogens exception
to a diplomat's immunity from its civil jurisdiction. A deviation from this
international consensus would create an acute risk of reciprocation by other States,
potentially subjecting U.S. diplomats to controversial litigation in foreign
jurisdictions. See id. § 63 ("[I]nternational law . . . is based on the common
consent of nations. It is not for a national court to 'develop’ international law by
unilaterally adopting a version of that law which, however desirable, forward-
looking and reflective of values it may be, is simply not accepted by other
states.").

Sabbithi Statement at 20-22 (emphasis added). The Sabbithi court, relying on the Statement,
thus rejected an attempt to exclude diplomatic immunity. It held that, "[i]n the view of the
United States, there is no jus cogens exception to diplomatic immunity" and "there is not
evidence that the international community has come to recognize a jus cogens exception to
diplomatic immunity." Sabbithi, 605 F. Supp. 2d at 129 (citations and internal quotation marks
omitted). Precisely the same holding is warranted here.

IIL.

RECOGNITION OF DIPLOMATIC IMMUNITY IS
A CRITICAL COMPONENT OF UNITED STATES FOREIGN POLICY

As the Second Circuit has observed, "[r]ecent history is unfortunately replete with
examples demonstrating how fragile is the security for American diplomats and personnel in
foreign countries; their safety is a matter of real and continuing concern." 767 Third Ave. Assocs.
v. Perm. Mission of Zaire to United Nations, 988 F.2d 295, 301 (2d Cir. 1993). "[A]ny failure to
respect the privileges and immunities accorded to diplomats under the Vienna Convention would
contravene the United States’s established obligations to its treaty partners and jeopardize the
protections reciprocally extended by other nations to United States diplomats stationed abroad."
Sabbithi Statement at 1-2. Accordingly, "[t]he privileges and immunities accorded to diplomats
under the Vienna Convention are vital to the conduct of peaceful international relations and must

be respected." Id. 24-25.
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IV.
SERVICE WAS IMPROPER

Finally, despite Plaintiffs' bald claims to the contrary (Pl. Mem. at 18), there is little
doubt that service was improper. The Second Circuit addressed this in Tachiona: "In line with
767 Third Avenue Associates, the State Department forcefully argues that Article 29 of the
Vienna Convention should be interpreted to preclude service of process on persons entitled to
diplomatic immunity, even where such persons are served on behalf of a non-immune, private
entity. Not only is the Government's interpretation entitled to 'great weight, but it is also
supported by authority and sound reasoning." Tachiona, 386 F.3d 205 at 223 (citations omitted)
(internal quotation marks omitted); see also Tachiona, 169 F. Supp. 2d at 302 (concluding that
"both [defendants] enjoyed diplomatic immunity at the time they were served and . . . the Court
therefore lacks a basis for exercise of jurisdiction over them"); Tachiona, 386 F.3d at 220-21
(concluding that "diplomatic immunity rendered the service of process a nullity").

CONCLUSION

For the foregoing reasons and the reasons set forth in Ambassador Silva's Initial
Submission, his Motion to Dismiss should be granted.

Dated: November 17,2011 Respectfully submitted,

New York, New York
By:_/s/ Timothy G. Nelson

Timothy G. Nelson

Timothy.G Nelson@skadden.com

SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP

Four Times Square

New York, New York 10036

(212) 735-3000

(212) 735-2000 (fax)

Attorneys for Defendant
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Diplomatic Immunity From Local Jurisdiction: Its Historical Development
Under International Law and Application in United States Practice

by William Barnes

The freedom from local jurisdiction shich
diplomatic immunity confers upon certain foreign
officials residing in the United States has fre-
quently been a cause of public criticism and mis-
understanding. Especially has this been the case
when such oflicials have invoked their immunity
to protect themselves from the consequences of
acts which, if committed by ordinary citizens,
would result in the application of penal sanctions.

This article seeks to dispel such misunderstand-
ing by treating the principle of diplomatic im-
munity in its historical perspective, blingiurr out
the reasons why the United States,. in. common
with all other conntries, recognizes and ll.|)p]l&b
this pnncnple The leg'tl basis of diplomatic im-
munity in the United States is. ‘also-discussed, and
examples ave giten of its :ppllcamon in Umted
States pmctlce :

Diplomatic immnnity. may be. bro-ld!y defined
as the freedom from local Jmlsdlctlou accorded
under international. law by ‘the ‘receiving state to
duly accredited dnplomatnc o[hcers, tlleu‘ falmlles,
and servants, Associated: with such un,nmmty is
the inviolability which:applies to'the premises of
embassies and leg'ttlons andthe résidences of dul;
decredited dlplomattc oﬂxcers Diplomatic im-
munity is & universally recognized principle in-
cluded in the body of rules knowu as international
law, which civilized nations - ‘have. accepted as
bmdmg them in: their intercourse, with one an-
other and which is. enforclble in U.S. courts.!

By custom, conrtesy, or mtematlou.tl agree-
ment, dlplonnanc officers, usually also- en}03 cer-

*While the prlmlpie of diplomfttic immlmity s firmly
established In internationni hw lts applicntiun 1u prac-
tice varies as among mdlndual stares -

August 1, 1960
§57828—80——3 !

tain privileges in the states to which they are ac-
credited, such as exemptions from local taxation
and from the payment of customs duties. Such
privileges do not derive from intermational law
but rest for the most part on domestic legislation,
generally on the basis of reciprocal treatment.
While often associated with diplomatic immmnity,
these privileges are not, strictly speaking, em-
braced in that term, and they are not discussed in
this article,

Historical Development of the Concept

The concept of diplomatic immunity in inter-
national law may be traced back to the usages and
enstoms of the earliest peoples of whom we have
knowledge through written records. It often be-
coune necessary for primitive tribes and peoples to
communicate and negotiate with one another, for
which purpose certain of their members were se-
lected as messengers or envoys. The functions of
the envoys were of social significance to both the
sending and receiving comnunities, and it was
early realized that reciprocal advantages were to
ba gained and wutual interests served by granting
them special immunities and protection.

Such envoys were sent and rveceived for impor-
tant negotiations by the kings of the Hittites,
Babylonians, Assyrians, Iebrews, and Egyptians.
For example, in 1272 B.C. the IHittite King,

® JMr. Barnes iz Special Assistani fo the
Director of the Iistorical Office, Depariment
of State.
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Khetasar, sent messengers to Rameses 11 of Egypt
to propose peace and ‘2 trealy of alliance,. Immu-
uity was accorded these messengers desplte an ex-
lstlug state of war, and they accompllshed their
inission.? The ancient history of China and India
records that envoys from neigliboring’ peoples
were not regarded ns'subject to local jirrisdiction.
Biblical references indicate that any vidlation of
an envoy’s immunity was regarded as ]llallf}]l\g
sharp retaliatory meusurts, 'I‘hus 1t is’ recorded
in chapters 10 and 11 of Lhe Seq.ond Book of Sam-
uel that the entire race of Ammuonites perished
at the hauds of David, King of. Israel, because
they treated his messengers. nﬂ'wswely _

The use of 'lmb-lssndors by the Greek cnt} -states
was recognued as necessm-) to the c:u rym'r on of
negotiations. They were; not sub]ect to local ju-
risdiction even swhen .they commmitted an ‘offense
in the receiving state,.and any. mterfereuce with
them iwas considered .a’serious breach of.interna-
tional good conduct. Thus Thebes declared war
on Thessaly because its ambaﬁqdors lmd been ar-
rested and imprisoned,-eventhough there was evi-
dence that the ’I‘heban envoys- had consplred
against the ’l.‘llessalm,n Goyerniment.®

The Romans accepted the! practice of the Greeks
in regard to diplomatic immunity and embodied
the principle in their codes of law. Cicero ex-
pressed the Roman attitude toward diplonatic im-
inunity as follows:*

The inviolabllity of ambassadors iz prolected both hy
divine and buman law ; they arve sacred and respected so
as to he invlolable not only when in an allled cobntry
but alse whenever thiey happen to be in forces of the
enemy.

Iminunity extended to the ambassador’s staff, and
his correspondence was held to be inviolable.
Under the Roman civil law, ninbassadors were ac-
corded an important degree of exemption from
local jurisdiction, although certain of its provi-
sious later gave rise for a time to the interpreta-
tion that such exemption applied ouly to acts con-
nected with their diplomatic functions and did not
extend to acts performed in a private capacity.

* Montell Ogden, Juridical Bases of Diplomatic Im-
munity (Washington, 1936}, p. 11,

! Graham 1. Stuart, American Diplomatic and Consular
Prantiee, 2d edition (New York, 18852), p. 115.

¢ Quoted in Stuart, op. cft., p. 117.
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During the Middle Ages the immunity of am-
bassadors received even greater recognition than
in ancient times. Both Gothicand Saxon law pro-
vided for special protection and treatment of en-
voys. The spiritual and temporal power of the
papacy imparted a high degree of prestige and
honor to papal agents and encournged a similarly
high standard of trentment for diplomatic rep-
resentatives exchanged by temporal states.

In the Renaissance period the development
of diplomacy by the Ttalian city-states, which were
the first to establish permanent diplomatic mis-
sions, served to enhance the prestige and preroga-
tives of diplomatic agents, even thongh the prac-
tice of diploinacy was strongly influenced by the
precepts of Machiavelli and became almeost syn-
onymous with treachery and intrigue. The diplo-
matic practices of the Italian city-states were
adopted by the monarchs of Western Europe, who
established permanent missions on a reciprocal
basis and set up regular diploinatic services to
stafl them.

During the Renaissance the doctrine of diplo-
matic immunity was subject to two conflicting
interpretations based on opposing views of sover-
eignty. One interpretation, based on certain pro-
visions of the Roinan civil law which restricted
diplomatic immunity, asserted the power of the
receiving state to exercise jurisdiction over diplo-
matic agents in certain enses. The other called
for the voluntary surrender by a state of its au-
thority over such agents, to give them the maxi-
mum of immunity in the exercise of diplomatic
functions. The former theory was expressed by
such 1Gth century writers as Conradus Brunus,
Albarico Gentile, and Jean Hotman, who believed
that diplomatic immunity shonld be restricted in
order to prevent its being invoked in the case of
erime or conspiracy and argued that diplomatic
agents who troubled the peace of the state should
be linble to prosecution.®

Despite these opinions and the zeal with which
Western rulers were wont to assert their sovereign
prerogatives, the law and practice of diplomatic
immunity in the 16th and 17th centuries evolved
in the direction of giving diplomats complete im-
munity from criminal and civil jurisdiction.
States were led to this course by their recognition
of the necessity of undisturbed diplomatic rela-

tions and of the political expediency of preserv-

® Stuart, op. cil,, p. 121,
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ing peace and friendly relations by treating am-
bassadors with special-consideration.®
The theory of diplomatic. immurity from:erimi-
nal jurisdiction did not become firmly establislied
until the appearance of the treatises of- Grotms,
Zouche, and Bynkershoek in the 17th :century.
Yet, according to Professor E, R Adair, the
author of an intensive study of t.ha sub]cct N
. throughout the si:u mth aud wex rnternth centuries
no amhassador was ever put to dLnth nor even’ subjectﬂl
to any very long impnsonmcnt for crlmes commltted ;un-

less he was a subject or Lhe ﬂt.'uc te “.tuch Jhe: had been
gent. J

Professor Graham H. Stuart. obselifei's that thiq
statement is borne out' by such' incidents as the
recall of French Ambassador:de Nonlles, Jmph-
cated in a plot againgt:Queen: M.u‘y of England in
1556 ; the dlsmlssal of f:pamsh Amb‘lssador Men-
doza, involved in a plot against Queen Elizabeth
in 1583; and the action of. the- Venetian Senata
in 1618 m facilitating the flight of Sp'uush Am-
bassador de Cueva, w lno liad orvumzed & conspir-
acy against the republic.®

In the 18th and 19th céntnries the docmne of
complete dlplomqtlc lmmumty was rrenemlly
recognized in mternatlonal law and practiced by
all civilized states. During this perlod the legal
fictions of “extraterritoriality” nnd “representa-
tive character,” derived from the classical writers
on international law and their followers, notably
Grotius, Bynkershoek, and Vattel, were often ad-
vanced to justify the institution of diplomatic im-
munity. According to the {irst doctrine, an envoy
was immune from local jurisdiction because he wus
outside of the territory of the receiving state for
legal purposes; the second doctrine held him to
be immune because he was the personification of
his sovereign, who could not be subjected to the
jurisdiction of another country.?

These legal fictions tended to obscure the funda-
mental reason for the principle of diplomatic im-
munity and are no longer accepted as a proper
basis for it. The principle needs no other justi-
fication for its acceptance in international law
than the necessity and importance of protecting
the persons and facilitating the work of diplo-

1 Ogden, op. cit.. p. 60,

T E. R. Adair, The Extraterritariglity of Ambassadors in
the 16th and I7th Cenfuries (London, 1929), p. 61,

® Stuart, op. ¢ii., pp. 121-122,

* Ogden, op. cit., p. 82.

Auvgust T, 1960

matic officers engaged in the conduct of relations
between states.

The development of international organizations
in the modern period has enlarged the scope of
diplomatic immunity, since the principle has some-
times been applied, usually on the basis of agree-
ments with the host states, to specified personnel
of such organizations. In 1926 Switzerland
granted immunity from criminal and civil juris-
diction to certain officials of the League of Na-
tions and recognized the inviolability of its build-
ings, property, and archives.!® By an agreement
signed in 1928, the Netherlands accorded diplo-
matic immnunity to the members and senior offieials
of the World Court.'* A similar agreement was
concluded in 1946 providing that members of the
International Court of Justice and officials of the
Court will, in a general way, be accorded the same
treatinent as members of a diplomatic mission of
comparable ranl.:2

Under an agreement conclnded with the United
Nations in 1947, the United States accords diplo-
matic immunity to the principal resident repre-
sentatives of member states to the United Nations
and its specialized agencies and to cettain resident
members of their staﬂs ® "This agreement also
recognized the inviolability of the land, buildings,
and other property inclnded in the U.N, head-
quarters district in New York City. Previously,
in 1946, following the transfer to the United Na-
tions of certain assets of the League of Nations in
Switzerland, that country made an agreement with
the United Nations extending certain inununities
and privileges to the Organization and to its rep-
resentatives and officials. Under this agreement

full diplomatic immunity is accorded to the Secre-
tary-General and Under Seeretaries of the United

¥ Modus Vivendi Concerning Diplomatic Immunilies of
League of Nations Otficinis, Sept. 18, 102G (text {n Manley
O. Hudson, International Legislation (Washington, 1936),
1, 824),

2 Agreement. Coneeruing the Diploinatie S1atus of Mem-
hers of the Permancent Court of International Justice, May
22, 1928 {text in Hudsoen, op. ¢it., 1, 597),

¥ Exchange of Letters Recording an Agreement. Between
the International Court of Justice aud the Netherlands
Relating to Priviieges and Tmmunities of Members of the
Interpntional Court of Fustice [ete.], June 26, 1046 (text
in 8 United Nations Treaty Series G1).

¥ Agreement With the United Nations Regarding the
Teadquarters of the inited Nations, June 26, 147 (61
Stat. 3416}, Text also in note to 22 U.8.C. 257 and in 11
United Natiens Treaty Serles 11.

175



Case 1:11-cv-06675-JPO Document 8 Filed 11/17/11 Page 19 of 102

Nations: other U.N. officials .and representatives
of members are unntlet] to specified immunities
and privileges, mcludm" e*«,mptlon from le"ul
process with respect-to acts per formed in then'
officin]l eapacity:. ‘In: ndd:tmn, the Orrrmnz.xtmn
itself is gmnted immnnity from suit in’ the Swiss
courts, and its property aiid au.lnves are cleclared
to be inviolable.r+

From this brief historical-review |t will be ob-
served that the prmmple of' (hplonnt ic lmmumty
is one of the oldést legal, .concepts recognized by
mankind in the field.of foreign’ ‘relations and’ that
over the centuries it has become’ ﬁrm]y establishe
in international Faw.. “In both ancient and modern

times the main forceq compellmg the observance" :

of diplomatic immunity-have been ‘the - necessny

of safeguarding persons: clml ged with the. conduct, -
of foreign relations;. so. thiat they Thay properly

protect their countrles interests; and. the: recogm»
tion of the mutual: advmtages to be gained by so

doing. These consldemtlons g,overned the con duct
of the earliest embussies on record; they were the
basis of the speciil stiutus qccorded envoys .in

ancient Greece and* Rome, and:they’ huve strongly -

influenced the dev clopumnt of the doctrine.of dip-
lomatic nnmumty in- mtermt.lonal law from the
Middle Agesto the presant day. -

Legal Basis for Diplomntlc Immunity in United
States

American courts are bound to recognize and
apply the law of nations as part of the law of the
land.®* Since diplomatic inmunity is a principle
of international law, no domestic legislation is
necessary to give it effect. Nevertheless, the
United States, together with a number of other
countries, has seen {it to enact domestic laws on
the subject, which are generally declaratory of in-
ternational law and are designed to give it a spe-
cific local application. 'The first legislation of this
character was the act of April 30, 1790 (1 Stat.
117), adopted at the outset of our national

¥ juterim Arrangement on Priviieges and Immunities of
thre Unlted Nallons Concluded Between the Secretary-
General of 1he Uniled Natlons and the Swiss Federal
Council, effective July 1, 1H6 (1exl in 1 United Nations
Trealy Reries 163).

®The Constitutied (art. I, sec. 8) confers apon Con-
gress the power to punish offenses against inlernational
Iaw. See Charles Cheney Hyde, Infernalional Law Chiefly
a3 Tuterpreted and Appticd by the United States {Bosion,
19223, 1, 11-13.

176

" existence.

This law followed in almost identical
language the English statute (7 Anne, ch. 12)

-promulgated in 1708, which was the first recog-
nition of diplomatic inununity in Anglo-Saxon
Jaw.®

The prineipal U.S. laws on the subject are sum-

‘marized under the following headings:

Inomunity From Criminal and Civil Jurisdiction

JForeign diplomatic personnel accredited to the
U.S. Gm ernment and inembers of their suites, in-
chiding their families, employees, and domestic

‘ser vants, notified to -md received by this Govern-

ment in such capacity, are immune from arrest or

-unpmsomnen! and their property may not be

seized or attached. Any writ or process sued out

against such persons shall be deemed null and void

(22 US.C. 2

52). Any person who olitains or ex-

- ecutes such a writ or process in violation thereof

is liable to fine and/or imprisonment (22
253).

US.C.

. Requircments far Immunity From Judicial Proc-

ess in Certain Cuses

The exemption from judicial process described
above is applicable to American citizens or legal

residents of the United States, notified to and ac-
‘cepted by the Department of State, who are in

the service of foreign diplomatic missions, except
that such persons are not. immune from suit upon a
debt contracted prior to entry into such service.
In the case of domestic servants of ambassadors
and public ministers accredited to the United
States, the penalty for wrongful suit applies only
when the name of the servant has previously been
registeved in the Department of State and trans-
mitted by the Secretary of State to the Marshal of
the District of Colnmbia, who shall give it appro-
priate public notice (22 U.S.C. 251).

Penalty for Assaulting Diplomatic Officers

Any person who strikes, wounds, imprisons, or
offers violence to the person of a diplomatic officer,
in violation of the law of nations, is liable to fine
and/or imprisonment (18 U.S.C. 112).

N British and Foreign State Papers, 1. 903,

7 For complete texts of American lnws and regulations
pertinent to the subject, see Laws and Regudations Re-
garding Diplomatic and Cansular Privileges aud fmwnnni-
tire, Unlled Natlons Legisintive Sertes, vol. VII, Untted
Nntlons {(New York, 1935).
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Prohibitionon Picketing of Foreign Diplomatic
Missions '

An act of. Congiess of Felimary 15, 1938 (52
Stat. 30), prohlhxts the: l{]lspln‘}, “’ll,hmlt & periit,
within 500 feet of s 'my Lmbqesy, legation, consular
office, or otlier premises-in Washington, D:C., used
for official purposes by.a “foreign goverument, of
any placard:or device: deswncd to mtnmdate or
ridicule any fomagn gov(.rument, its oﬂis,ers or
represvnt'ltwes, itsr puhtacnl or econoutic-acts, or
its views and puiposes. The’ act fnrther pmlnln{s
the conrrregqt:on of: ipersons w ‘ithin 500 feot of such
premises for,any purpose.

Jurisdiction in Legal- ‘lchona or Proceedmgs In-
wvolving Foreig gn Diplomatic Oﬂ?('ea's

The Supreme Court has orwmal aml exclnsive
jurisdictionin: actions: or proceer]mgs against am-
bassadors or*other publrc ministers of foreigm
states or thelr ‘domiestics or: domestlc seryants, not
inconsistent with -the. law of nations. The Su-
prems Court:lias original but not ‘exclusive juris-
diction in all actions or proceednws blouaht by
anbassadors or other pnl)hc mmxstcrq of forel«ru
stales or to whicl consuls .or viee consuls of
foreign states-are purties (28 U.S.C. 1251).

As a practical matter the Supremne Conrt is not
called upon toexercise such jurisdiction. Ordi-
narity a diplomatic officer whose conduct gives
serions offense would be recalled by his govern-
ment or expelled. In other cases the govermment
of the sending state inay consent to the waiver of
a diplomatic officer’s inununity, in which event he
would be subject to process in domestic tribanals
other than the Supreme Court.

Application of Diplomatic Immunity in U.S. Practice

Throughout its history the United States has
recognized and applied the international law of
diplomatic immunity to foreign diplonatic agents
in this conntry and has sought from other nations
reciprocal treatment for its own diploatic officers
abroad, The primary reasons for this recognition,
both in law and in fact, werc stated by Secretary
of State Elilm Root in 1906 as follows: ®

There are many and various reasons why diplomatle

agents . . . should be exewpt from the operation of the
munlecipal law at [sic] this counfry. The first and funda-

“Green H. Hackworth, Digest of Imfernational Lao
(Washington, 1942), 1V, 513.

August 1, 1960

mental reason is the fact that diplomatic officers are uni-
versally exempt by well recognized usage Incorporsted
into the Common Law of nations, and thls nation, bound
asg It is to observe Interbational Law iu lts muuicipal
as well ns Its foreign policy, canaot, if Il would, vary 2
Inw comumon to all. . . .

The reason of the lmmunity of dipltomntic ageuts is
clear, namely: that Governments may nuot be hampered
in their foreign reintions by the arrest or ferclble preven-
tlon of the exercise of duty In the person of a govern-
mental agent or representative. If such agent be offensive
nud his conduct s unacveptable to the secredlted nation
it Is proper to request hls recall; if the request he not
honored he may be in extreme cases escorted to the bound-
ary and thus removed from the country. . .

1t should be emphasized, however, that the
United States bas never interpreted the principte
of diplomatic iminunity to mean that a diplomatic
officer is freed from the restraints of American or
foreign laws and police regulations and exenipt
from the obligation of ohserving them, but only
that he caunot be arrested, tried, or pimished in
the event of his failure to respect them.® The
sanctions that may always be applied against an
offending diplomatic oflicer consist, in ascending
degree of severity, of (1) a formmal complaint to
his government, (2) an official request to that gov-
ernment for his recall, or (3) if such a regnest is
not granted or if the officer’s offense is serious
enough, a declaration that he is persona nen grate
and an order for him to leave the country forth-
with. The United States has made use of all three
of these sanctions upon occasion,

The practice of the United States in applying
the law of diplomatic immunity is illustrated by
the following representative cases, which are
grouped under those uspects of the law to which

they apply.

Immunity From Oriminal Jurizdiction

The immunity of diplomatic agents from crimi-
nal jurisdiction is so universally vecogmized that
one authority on the subject has declared that no
instance can be cited whers such an agent bas been
subjected, without his government s consent, to the
criminal jurisdiction of the country to which he
was accredited.®*® While a diplomatic vepresenta-
tive is thus iinmune from arrest, trial, or punish-
ment for any eriminal offenso e may commit in

¥ John Bassett Moore, A Digest of International Law
{ Washingtop, 1900}, 1V, 678.

* &ir Ceell Hurst, Les Immunités Diplomatiques, Aca-
demle de Droft Internatlonsl, Recuell des Cours, X11, 02,
clted by Stuart, op. cit, p. 251,
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the country to which he is aceredited, the U.S.
Government takes the view that this inmunity in
no wise relieves him from the obligation of obgerv-
ing local laws and regulations. 1f he fails to do
g0, he becomes liable to the sanctions already
mentioned.

When, in May 1868, Secretary of State William
H. Seward learned that two official meinbers of the
Prussian Legation had been guilty as principal
and second of violating a District of Columbin law
against dueling, he bronght the matter to the at-
tention of the Prussian Minister. Since the per-
sons in question were “protected by the law of
nations from judicial prosecution for a violation
of the statute . . . ,” Secretary Seward requested
the Minister, in the name of the President, to
bring the matter to the attention of their Govern-
ment in order that they might “in a proper manner
be made sensible of its displeasure.” #

If a diplomatic representative should conspire
against the safety of the state, he may be re-
strained and expelled as soon as possible bnt he
may not be punished by the injured state. Sev-
ernl such cases occurred in the United States in
the period preceding its entrance inte World War
I, the most notorions being those of Captain Boy-
Ed, naval attaché, and Captain von Papen, mili-
tary attaché, of the German Embassy, who were
guilty of numerous violations of American laws
and of their obligations as diplomatic officers.
Captain Boy-Ed directed various attempts to pro-
vide German war vessels at sea with coal and other
supplies in violation of American neutrality, while
Captain von Papen furnished money to various
individuals to sabotage factories and other instal-
lations in Canada and also directed the manufac-
ture of incendiary bombs and their placement on
Allied vessels? They were recalled by their
Government at the request of the United States.

With the advent of the antomobile, by far the
greatest number of cases in which diplomatic im-
munity has been invoked have involved traffic
violations. This type of offense, which ranges
from relatively minor infractions of parking regu-
lations to the killing or maiming of persons, pre-
sents a difficnlt problem in the application of
diplomatic immunity. On the one hand, there is

* Moore, op. cif., IV., 634,
" fTouse Committee on Forelgn Affairs, Rept. No, 1,
G5th Cong., 1st sess. (Serial 7252), pp. 5-9.
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the legal obligation of the host government to re-
spect that immunity and the reciprocal advantage
that it gains by so doing; on the other, there is
the necessity that the application of the principle
should not be regarded in the host state as an in-
tolerable impairment of the public safety.

In November 1935 the Iranian Minister to
Washington, while driving throngh Elkton, Md.,
was stopped by police, and his chauffeur was
charged with exceeding the local speed limit. The
Minister and his chauffenr were arvested and
taken before a justice of the peace, the Minister
himself having been put in handeuffs when he
resisted arrest. The justice dismissed the charges,
suspended a fine imposed upon the chaunffeur, but
compelled hitn to pay costs. The Minister pro-
tested to the Department of State. Secretary
Cordell Hull replied that he had been informed
by the Governor of Maryland that the police of-
ficers responsible had been discharged from the
public service. The Governor himself expressed
apologies for the incident. In expressing the re-
gret of the U.S. Government that the Minister
had been discourteously treated, Secretary Hull
pointed out that the incident would not have
occurred had the chanffeur observed the regula-
tions, and concluded : 23

In this coanectlion, I may state that this Government
has at all times lmpressed upon Its own diplomatic offi-
cers In forelgn countries that the enjoyment of dlplo-
matlc lmmunlty imposes upon them the obligatlen and
responsibility of according serupulous regard to the lawg
and regulations, both national and loeal, of the countries
te which they are aceredited, I feel confident that the
Iranlan Government will sbare the view that foreigm
diptomatlc officers accredited to the United States will
manifest a stmiiar regard for the laws and regulations
In force in ¢his country.

Immunity From Civil Jurisdiction

The iinmunity of diplomatic officers from jnris-
diction in civil questions is a principle of inter-
national law that did not gain general acceptance
until some time after their immunity from crimi-
nal jurisdiction was firmly established, A few
writers on international law have maintained
that diplomatic officers should not be exempt from
civil jurisdiction in questions of a private nature,
as distinct from thosze involving the exercise of
their official functions. IHowever, the prevailing

B Hackworth, op. cit., 1V, 515-518.
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interpretation of international law and the one
whichi has been followed in American praclice is
that complete immunity from civil process should
be granted under all circumstances, This inter-
pretation is based on the view that the exercise
of jurisdiction over a diplomatic oflicer, regard-
less of whether the action pertains to his private
or official ncts, would interfere with and hamper
him in the performance of his official functions.

In 1939, when an attachment of property in the
possession of the Costa Rican Minister at Wash-
ington was contemplated, the Legnl Adviser of
the Department of State notified the [J.S. Marshal
for the District of Columbia that writs or processes
in either criminal or civil actions could not prop-
erly be served on diplomatic irepresentatives.?

In 1874, however, when Jolin Jay, American
Minister to Austrin-Hungary, claimed diplomatic
immunity from the civil process of an Austrian
court resulting from his termination of a leass on
his residence, Secretary of State IHamilton Fish
disapproved this action and instructed him as
follows: *

An envoy is not clothed with dipiomatic immunity to
eoabie hlm to Indulge with impunity in personzl contro-
versles, or to escape from ilabllities to whieh he ntherwise
might be subjected.

The assertion of these hmmubities shouid be reserved
for more important aml dellcate ocensions, and should
pever be made use of when the facts of the particular
case can expose the envey to the suspicion that private

interest or a desire to escape personai or pecuniary
llability is the motive whieh induced It, . . .

Immunity From Police Jurisdiction

The immunity of diplomatic officers from local
police jurisdiction is inherent in their immunity
from criminal and civil process. While a diplo-
atic oflicer cannot lawfully be arrested or taken
into custody by the police, the government to
which he is accredited has a right to expect that
he will obey local laws and regulations.

Ezemption From (iving Testimony

The imnmnity of a diplomatic oflicer from
criminal and civil jurisdiction includes his exemp-
tion from the obligation to testify in court even
though his testimony should be essential to obtain

* Hackworth, op. cit., IV, 534.
* Moore, 0p. cil., 1V, 637.

August 1, 1960

conviction.
waived.
In 1923 a swimnons was issued to the Secretary
of the Peruvian Embassy in Washington directing
him to appear in a local court to testify on behalf
of the United States. The Department of State
pointed out to the Attorney General that, in view
of the immunity of foreign diplomatic oflicers
from the jurisdiction of local courts, the summons
should not have been served and requested him to
take measures to prevent the service of such papers
theren fter on foreign diplomatic representatives.?
The Veneznelan Minister in Washington, who
had witnessed the assassination of President Gar-
field on July 2, 1881, nsked and received the per-
wission of his Government to waive his immunity,
and he testified in court against the assassin.®

This immunity, however, may be

Wuiver of I'mmunities

The immunity of American diplomatic officers
abroad may not be waived except with the consent
of the Secretary of State. Whenever a chief of
mission considers it desirable to waive immunity,
he must request the Secretary’s consent, setting
forth facts and reasons.®®

Duration of I'mmunity

Immunity begins when the diplomatic agent
arrives in the country to which le is accredited,
continues during the period of his sojourn, and
extends until his departure within a reasonable
time after the termination of his mission.?®

Immunity of Diplomatic Couriers

Diplomatic couriers are regarded by all gov-
erninents as immnne from local jurisdiction when
traveling throngh foreign territory, and the dip-
lomatic pouches which they carry, bearing the
official seal of their governments, may not be
opcned or searched.® This immunity is based on
the right of diplomatic representatives to com-
municate freely with their governments, which is

* Hockworth, op. cit., 1V, 553,

* Moore, 0p. cit., IV, 644-845.

® Forelgn Service Manual, vol. 1, pt. 1, sec. 221.4,

? 8ir Ernest Satow, A Guide to Diplomatic Practice,
4th edition, Sir Nevile Blopd, ed. (London, New York,
aund Toronto, 1857), p. 170.

® Forelgn Service Manual, vol. 1, pt. 1, sec. 221.3.

179



Case 1:11-cv-06675-JPO Document 8 Filed 11/17/11 Page 23 of 102

generally recognized as essential to the d:plomauc
function although it has sometimes beén interfered
with or cnrtmled in time of war or cwli dlS-
tnrbance.

Effect of War on Diplomatic Inunuiity,

Prior ie World War TI it.was generally mam-
tained that the outbreak of war between a diplo-
matic representative’s country and-that.to which
he was accredited did not-afleet his; (hplomfnt,lc dimi-
munity.?

caution against msult or* Vloleuce bemg du:ected;
against him or s family, - T World“War-11- both

the Allied and Axis Powers mtemed e'lch other's’
diplomatic personnel until arr .um’ements conld be -
'l‘hls [)l“'lcthP wluch_ "

immde for their exchange,
was justified on grounds:of internal seclmt),,m-
volved the exercise of wide pohce powers over
enemy diplomats. While'in. theory they remamed
immune from the local jurisdiction, in pmctlce the

restrictions to which they weré subjected-as a re-

sult of their internment reprcaented an important.
modification of the traditional concept of. diplo-
matic immunity in time of w ar. ' .

[nviolability of Office, Arckiqres,-aﬂd Residence

Except in case of publie emergency, such as fire
or other disaster, or matters affecting the public
safety, the premises occupied by foreign diplo-
matic missions in the United States are immme
from local jurisdiction.** The unmunity applies
to premises occupied as oflices or as residenees of
officers of the mission, the property contained
therein, and the records and archives of the mis-
sion. Such premises eannot be entered or
searched, nor can such property or records be de-
tained or examined by the local anthorities, even
under process of law.

Tn 1924 agents of the Internal Revenue Burean
and members of the District police force, acting
under a search wwrrant, entered rooms occupied
by an attaché of the Iungarian Legation. The
Hungarian Minister protested the vielation of the
attaché’s domicile. The Secretary of State wrote
the Chargé d’Affaires ad interin of Iungary,
enclosing letlers from the Superintendent of the

® Satow, op. cit, p. 170,
2 Forelgn Service Manual, vol. 1, pt. I, sewe. 231.3,

180

Police Departinent and the Assistant Secretary of
- the Treasury, in which an apology was oilered and
regret expressed.®

Persons Entitled to Diplomatic and ‘‘Limited”
Immunity

The categories of persons entitled to diplomatic
immunity in the United States, the bases on which

‘sueh iiminunity is granted, and other relevant in-
' formation may be summarized as follows:

In such an event it wag “held that Qbe
liost government was bonnd .to take every pre-:

(a) Diplomatic officers duly accredited to the

,(’ovemmaﬂt of the United States, members of
" thelr immediate families residing with them and
- dependent upon them for support, and servants of
= csuch officers, regardless of nationality. Tmmunity
- -is accorded to such persons on the basis of uni-

-versally accepted principles of international law
" 'whieh have been incorporated in domestic legisla-
" tion (22 U.S.C. 252,253, and 254).

(b) Employces of diplomatic missions in
Washington, regardiess of nationality. The im-
mnnity of such employees does uot extend to
members of their families, who are subject to local
jurisdiction. 1t is accorded on the basis of a
provisien of the act of April 80,1790 (1 Stat. 118,
ch. 9, par. 27; 22 U.S.C, 251), and is subject to
the condition that citizens or inhabitants of the
United States are not immune from suit upon a
debt contracted prior to entry into the service of
a diplomatic mission.

(¢) Certain members of permanent delegations
to the United Nations. Section 15 of the head-
guarters agreement between the [Tnited States and
the United Nations, signed June 26, 1947, provides
that the principal resident representatives of mem-
ber states to the United Nations, and snch resident
members of their staffs as way be agreed npon
between the Seeretary-General of the United Na-
tions, the Government of the United States, and
the governinent of the member state concerned,
shall be entitled in the United States to the same
privileges and immunities as the United States
accords to diplomatic officers accredited to it.
These representatives and their staff members, as
agreed upon, are in the saine position as the diplo-
matic officers listed nnder paragraph (a) above,
with the exception that the immunity ecovers
themnselves and members of their families but not
their servants.

B Hackworth, op. cit., IV, 564,
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(d) Certain members of permanent delegations
to the Organization of American States.at Wash-
ington. In accordance with a bilateral agreeinent

between the United States and .the Organization

of American States, concluded mdeér the puthority
of the act of July 10, 1952 (66 Stat. 516, ch. 628;
29 U.8.C. 288g), lhe permanent realdent repie-
sentatives of member states of the Org:mumllon
(other than the Uluited States) and cevtain mem-

bers of their statlfs are accorded (lipl_onmt'i__c immu-
nity on the same basis as the U.N. offictals in-

parageaph (c) above.
(e) Principal representatives of membc: states
to the North Atlantic Treaty Organization: at

Washington and agreed members of their official -

staffs. Under articles 12 and 13 of thenultilatéral
agreemeut on the status of the North Atlantic
Treaty Organization, national represeniatives and
internationn] stafl, effective May 18, 19543 such
representatives and stalf members ate entitled to
receive in the territory of nmemiber states of NATO
the same privileges and inununities aceorded (o
diplomatie representatives and their oflicial sta
of comparable rank.

Lists of Persons Entitled to Diplomatic [mmunity

The Diplomatic List, published every other
month by the Department of " State, contains the
names of all regularly aceredited diplomatic offi-
cers of embassies and legations in Washington,
together with the names of their wives and adult
danghters. The names of yonng children of such
officers, as well as those of their dependent sons
attending school or college, are not listed in the
Diplomatic List, but they are entitled to diplo-
matic immnuity. At the present time approxi-
mately 1,300 oflicers and 1,100 wives and danghters
are listed.

The Department also pnblishes a bimonthly
List of Employces of Diplomatic Missions Not
Printed in the Diplomatie List, which contains
the names of all official employees of diplainatic
missions in Washington, as well as the names of
all servants of accretited diplomatic ofticers. The
persons listed, all of whom are entitled to diplo-
matic immunity, now number approximately
2,400,

Subject to the Department’s review and ap-
proval, the U.S, Mission to the United Nations at

H Uulted States Treatles and Other International Agree-
ments, vol. 5, pt. I, 1954 ( Washlngton, 1935), p. 1087.

Avgust 1, 1960

New York City issues every other month a list of
members of permanent missions to the United Na-
tions entitled to diplomatic privileges and innunu-
nities. Approximately 1,000 such persons, includ-
ing meimbers of their families, are listed at present.

While no specinl lists are issucd to cover the
foreign representatives to NATO and the OAS
and menbers of their stafls who are entitled to
diplomatic immunity, their nanes are registered
‘with'the Depnrtinent of State. Inchiding fumnily
members, they mumber ahout 250 in the case of
NATO and 100 in the case of QAS.

The total number of persons entitled to diplo-

. matic immunity in the United States today is esti-

mated at 7,000, including wives aud family mem-
bers. “All oflicials in the above categories are pro-
vided with identification cards issued by thie De-

- partment of State, but such cards ave not issued to

their wives or fiunily members.

Limited Immunity Accorded to Personnel of
International Organizations

Section 7(b) of the International Organizations
Immunities Act of December 29, 1945 (59 Stat.
660; 22 U.S.C, 288¢), provndestlnt representatives
in or to public international organizations of
which the United States is a meinber, and officers
and employees of such organizations, shall be -
mune from suit and legal process relating to acts
performed by them iu their official capacity. This
mumunity is limited, and its applicability in par-
ticnlar cases i1s a question of fact to be proved in
court, The inumunities, privileges, and exemp-
tions provided by the act have been extended by
Tixeculive orders to some 20 international organi-
zations maintaining their headquarters or branch
offices in the United States, ncluding the United
Nations and a nnmber of its afliliated specialized
agencies.

Immunities Aecorded to Forcign Consular Officers

Consular officers are subject to local jurisdiction
for acts not performed in their official capacity.
However, as 2 matter of international cowmity, a
consular officer is not nsually arrested or prose-
ented for the commission of minor offenses. The
1Tnited States has concluded a nmumber of treaties
and couventions which contain provisions accord-
ing special privileges and immunities on a recip-
rocal basis to consular officers of one country in
the territory of the other. The immunity of a
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particular consnlar-oflicer-in this eountry would
depend upon the appllcable treaty provisions.
Such immunity does not ‘extend to his wife or
other members of his faniily, who are subject to
local jurisdiction. The Department of State is-
sues annually a list of foreign comnsnlar officers
recognized by the United States, of whom there
are now about 2,000.

Summary and Conclusion

The principle of diplomatic immunity origi-
nated in ancient times and has.developed over the
centnries into a l}lll\’el&l“‘( reco«nmed doctirine in
international law. Its. f un{hunentnl purpose is
the protection af the ch.muels of diplomatic in-
tercourse by L\emptmg (hplonntlc representatives
from local jurisdiction so-that they may perform
their official functions with complete freedom, in-
dependence, and security. “This exemption is
aranted as a voluntary limitation on the jurisdic-
tion of the receiving state and is based on the ex-

pectation that reéipi'oeal immunity  will be
accorded its own t_hplon_ntie representatives
abroad.

The United States has, since its independence,
vecognized and applied the principle of diplomatic
ilumnuit}, and 1he decisions of U.S. courts and
jurists and the practices of the U.S. (tovernment
have helped to develop and clarify the concept.
Congress has enncted domestic statntes to give
specific effect to the international law of diplo-
matic immnnity, and the Department of State has
consistently songht to obtain, on the basis of in-
ternational law and reciprocity, the saime ilmmuni-
ties for American diplomatic representatives as
are accorded by this Government to foreign diplo-
matic officers aceredited to if.

The United States adheres to n broad and lib-
eral interpretation of diplomatic immunity, em-
phasizing the inviolability of the diplomntic
agent’s person and the national advantage that is
served by the untranuneled exercise of his fune-
tions. At the sane time, it considers that a person
entitled te diplomatic immunity is not relieved
thereby from the obligation to respect American
laws. Shontd such a person perforin acts which
endunger the safety of the community or the na-
tion, this country holds that. the proper remedy is
not. to snbject him to its jurisdiction but rather to
invoke against him the sanetions of his own gov-
ernment by asking for his recall.
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Congressional Documents
Relating to Foreign Policy

86th Congress, 2d Session

Tncreasing Penalties for Yiolatiop of the Migratory Bird
Treaty Act. Report to accompany 11.R. 12533. June 9,
1960, 4 pn.

United Stules Foreign Policy: Middie East. Staff study
prepared for the use of the Senate Foreign Relations
Commiittee. No.13. June 9, 1960. 115 pp. (Commlitice
print] ?

Exempting From the District of Columbia Income Tax
Compenzation Paid to Allen Employees by Certaln
Iuternationai Organizations. Report to nceompany
8. 2034, 1L Rept. 1790, Junme 11, 1960. 7 pp.

Mutuai Sccurity and Relnted Agencies Appropriation Bill,
191, Report to aceompany k. Rept. 12619, H. Rept.
1708. June 18, 1860. 24 pp.

Crediting Perlods of Internmmwent During World War 11 to
Certaln Federnl Employees of Japanese Ancestry.
Hearing before the Post Office and Civil S8ervice Com-
mittee on 11.13. 7810, a Bl to credlt periods of intern-
ment during World War IT to certain Feilleral employees
of Japanese ancestry for purposes of the Civil Serviee
Retirement Act and the Annual and Sick Leave Aet of
1951, Juoe 13, 1040, 6 pp.

Providlug for Adjustments in Annnities Under the Foreign
Service Retirement and Disablliity System. Supple-
mental report to accompnny 8. 1502, H. Rept. 1616,
part 2. Juue 14, 1960. 2 pp.

Treaty of Mutual Cooperation and Seeurity With Japan,
Report to accompany Ex. I5, 8Gth Congress, 2¢ session,
S. Ex. Rept. 8. Fune 14, 1960. 6 np.

The Antaretic Treaty. 1ltearings before the Senate For-
elgy Relntions Committee on Ex. B, 86th Congress, 2d
session.  June 14, 1960. 1035 pp.

Import Dutles on Cerlain Coearse Wool. (nnference re-
port to aecompauy 1ILR. 9022, 11. Rept, 1583, June 18,

1960, 2 pp.

Compnrisons of the Uniterf States and Soviet Iconomies:
Juppilemental Statement an Costz and Beneflts to the
Soviet Unlon of Its Bloc amd Pact System—Compari-
gons With the Western Alllance 8System. Prepared by
the Central Intelligence Agency in cooperation with the
Departisents of State nnd Defense for the Subcommit-
tee on Leonomle Statisties of the Jolnt FEcanomie Com-
mittee. June 17, 1960, H0 pp,  [Joint commsitiee print]

Suspenslon of Import Duties on Certnln Shoe Lnthes and
Casein. Conference report to necompany ILIL 9862,
June 16, 10, 11 Rept. 1884. 3 pp.

Foreign Service Act Amendments of 1960,
company H.IR. 12547, H. TRept. 180%H;
81 wp.

International [lealth Research Act of 196G0. Report to ae-
compnity 111, Res, 649, H. Rept, 1015, June 17, 1960,
=N g

Crediting for Retirement and Leave Purposes of Certaln
luternment Periods of Employees of Jupauere Ancestry
in Warld War 11I. Report to accompuny H.R. 7810,
1I. Rept. 193, June 20, 1060, 7 pp.

Rotution of Civiiian Empinyees of the Defense Establish-
ment Assigned to ity Ontslde the ITnited States. Re-
por{ to aceampany TLR. 10603, S, Rept. 1624, June 21,
1910. 6 pp.

informal Entries of Imported Merehandlse. Lieport to
accompany ILR. 9240. H, Rept. 1933, June 22, 1960.

2 P

Repurt to ne-
June 16, 196D,

3 This study replaces one prepared by the Institute for
Mediterranean Affairs, Inc,, which was listed with other
studles in this series in BurLETIN of Feh. 22, 1960, p. 273.
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